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NOTICE OF FILING

TO: SeeAttachedCertificateofService

Pleasetakenoticethat on December23, 2003,I filed with theIllinois Pollution Control
Boardan original andninecopiesofthisNoticeofFiling andtheattachedBoughton’sMotion
for BoardActiononMotion for SummaryJudgment,copiesofwhich areattachedandhereby
serveduponyou.

Dated:December23, 2003 BOUGHTONTRUCKING AND MATERIALS, INC.
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MarkR. TerMolen, Esq.
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(312)782-0600

THIS DOCUMENTHAS BEENPRINTED ON RECYCLEDPAPER

H



BEFORE THE R~~vFD
ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFICE

DEC 232003
GINA PATTERMANN, ) STATE OF ILLINOIS

) Pollution Control Board
Complainant, ) PCB99-187

)
v. ) (CitizenEnforcement—

) Noise,Air)
BOUGHTONTRUCKING AND )
NATERIALS, iNC., )

)
Respondent. )

MOTION FOR BOARD ACTION

ON MOTION FOR SUMMARY JUDGMENT

NOW COMESRespondent,BoughtonTruckingandMaterials,Inc. (“Boughton”),by its

attorneys,Mayer,Brown,Rowe& Maw LLP, andmovestheBoardto acton Respondent’s

pendingMotion for SummaryJudgmentfiled on November10, 2003.

In supportthereof,Respondentstates:

1. Plaintiff, by HearingOfficer orderand agreementoftheparties,wasgrantedin

excessofthefourteendayresponseperiodprovidedby rule to respondto Respondent’sMotion

for SummaryJudgment.In fact,Plaintiff wasgiventhirty-sevendaysto file its response.Her

responsewasdueDecember17, 2003.

2. Plaintiffhasfailedto respondandhasalsofailedto file amotion forextensionof

time to respond.

3. Plaintiff’s failureto respondconstitutesawaiverofanyobjectionto thegranting

oftheMotion for SummaryJudgment.35 Ill. Admin. Code101.500(d).It effectively admitsthe

uncontestedfactsin theMotion for SummaryJudgment.A partyopposingamotion for
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summaryjudgmentmaynotreston its pleadings,butmust“presentafactualbasiswhichwould

arguablyentitle [it] to ajudgment.”Gauthierv. Westfall,266 Ill. App. 3d 213, 219, 639N.E. 2d.

994 (2dDist. 1994).

4. AlthoughPlaintiff’s waiverof its responseis notbindingon theBoard,it does

allow theBoardto go forwardandacton theMotion for SummaryJudgmentwithoutfurther

delay.Section5 oftheEnvironmentalProtectionAct (“Act”) (735 ILCS 5/2-1005(c))states:

“Thejudgmentsoughtshallberenderedwithout delayif thepleadings,depositions,and

admissionson file, togetherwith theaffidavits, if any,showthat thereis no genuineissueasto

anymaterial factandthatthemovingpartyis entitled to ajudgmentasamatterof law.”

5. All admissibleevidenceis now beforetheBoardin thedetailedMotion for

SummaryJudgmentfiled by Respondent,includingswornaffidavits,depositiontranscriptsand

otherexhibits. This evidenceincludesall factsrelevantto theBoard’sconsiderationofthe

allegationsin theComplaintwaswell asto theSection33(c) factors,and,if theBoardfinds it

necessaryto consideracivil penalty,to the Section42 (h) factors.

6. Furtherdelayin Boardactionon theMotion for SummaryJudgmentis

unwarranted.TheComplaintin this casewasfiled over fouryearsagoandPlaintiffhasdragged

her feeteversince,repeatedlyfailing to meetdeadlinesorprovidefactssubstantiatingtheclaims

in theComplaint.

7. TheMotion for SummaryJudgmentis ripe for BoarddecisionandRespondent

urgestheBoardto takeactionon thatmotionwithout furtherdelay.
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WHEREFORE,RespondentmovestheBoardto grantits November10, 2003 Motion for

SummaryJudgmentwithout furtherdelay.

Respectfullysubmitted,

December23, 2003 ~ In~

By OneofIts Attorneys

PatriciaF. Sharkey
Kevin Deshaniais
Mark R. TerMolen
Mayer, Brown, Rowe& MawLLP
190 SouthLaSalle Street
Chicago,IL 60603
312-782-0600
AttorneyRegistrationNo. 6181113
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CERTIFICATE OF SERVICE

PatriciaF. Sharkey,an attorney,herebycertifiesthat a copyoftheattachedNoticeof
Filing andBoughton’sMotion forBoardAction on Motion for SummaryJudgmentwasserved
on thepersonslistedbelowbyFirst ClassU.S.Mail, properpostageprepaid,onDecember23,
2003.

BradleyHalloran
Illinois Pollution ControlBoard
100 WestRandolphStreet
Chicago,IL 60601
(CourtesyCopy)

Michael S. Blazer
MatthewE. Cohn
TheJeffDiver Group,LLC
1749 5. NapervilleRoad,Suite#102
Wheaton,IL 60187
(U.S. Mail)

KennethA. Carison
TracyJohnson& Wilson
SixthFloor, Two RialtoSquare
116 NorthChicagoStreet
Joliet, IL 60432
(U.S. Mail)

.P~aF~~ey

PatriciaF. Sharkey
Attorneyfor Respondents
Mayer,Brown,Rowe& Maw LLP
190 SouthLaSalleStreet
Chicago,Illinois 60603
312-782-0600
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